’ m e e p——— ﬁ@ﬂmmﬁwmﬂﬁ
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

Bt oo, st wa & wawt /2™ Floor, GST Bhavan,
@ ad far A=, / Race Course Ring Road,

: : THIE / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142Email: commra‘l3-cexamd nic.in

| DIN-20230264SX0000116351

(A)

]

(i)

(i)

(B)

arfisr / wrEEHS/ = qEARNE / ‘ famiw/

Appeal fFileNo. . OIO No. , Date

- GAPPL/COM/CEXP/240 & 241/2022 45 & 46/D/AC/2021-22 29-03-2022

fer 31T§'9I ﬁ'@T(Order—In-Appeai No):
RAJ-EXCUS-000-APP-017 TO 018-2023

Date of Order: Date of issue:
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Passed by Shri Sh:.v Pratap Singh, Comm1351oner -(Appeals), Rajkot.

06.02.2023
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

aflerwataufiardt &1 4mr ud wat /Name & Address of the Appellant & Respondent :-

M/ s. Sardhara Industrial Corporation, 80 ft Road, Aji Vasahat, Near Accurate

- Weigh Bridge, Rajkot.. - ‘
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y person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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&eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Sectlon 86
of the Finance Act, 1994 an appeal lies:to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Dethi in all matters relating to classification and valuatio
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‘appellant may refer to the Departmen
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geal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Semce Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of w! cg shall be a certified copy)
and copy of the order %axssed by the Commissioner authorizing the Assnstant Commlssloner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apﬁeal to be filed beft(::‘{"l:I the %'ES’I‘AT under Section 35F of the Central Excise Act, 1944 which is also
made icable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agamst this order shall lie
before e Tribunal on p ent of 10% of the duty demanded where duty or dug' and penalty are in dispute, or

‘penalty, where penalty afone is in dispute, prov1 ed the amount of pre-deposit payable would be subJect to a

ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
u amount of erroneous Cenvat Credit taken
amoiint payable under Rule 6 of the Cenvat Credit Rules
rov1ded further that the provisions of this Section shall not ggpllv‘[ to the stay Xphcabon and appeals
pendmg before any appellate authonty pnor to the commencement of inance (No ct, 2014
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of Finance eg venue Jeevan Deep Building, Parliament Street, New Delhi- 11000
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In cageE of an of goods, tf{e the loss occurs in traPstt from a factory to a warehouse or to another factory
or from one e ouse to another during the course of processing of the goods in a warehouse or in storage

whether in afactory or in a warehouse
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o% e?orted to any country or territory outside India of on excisable
hich are exported to any country or territory outside India.
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In case oﬁods expor?:g outside Indiir;a:xport to al or Bhutan, withoutt pe/wment of duty.
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Cre t of any duty allowed to be utilized towards ent of excxse on final products under thé provisions
dJs Act o){' th(gy Rules made tfuf-re under such og er is a g‘le%ommrssigner Appeals) on orpafter the
date appointed under Sec. 109 of the Finance (No. ) Act,
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'I’he above ap lication shall be made in duplicate in Form No. EA-8 spemﬁed under Rgle, 9 of entral Excise
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umca all be accogx two copies each of the OIO and Order-In-Appeal. Tt shou also be

acco mpanied by a co;la\x £lan ev1 encing payment of prescribed fee as prescri under Section 35-EE
of CEA, 1944, under ajor Head of Account.
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The rev1/sion bcauo:.r% mpamed by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an s 1000 ere amount involved is more than Rupees One Lac.
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the order covers ousnum s of order- in Oréﬁmal fee for each 0.1.0. should be paid in the aforesald manner,
no é-l t the one appe: “p Tribunal or tl}e one application to the Central Govt.
the case ma% is ﬁll to avoid scnptona work exclsmg Rs 1 lakh fee of Rs. 100/- for each.
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Attention is also invited to the rules coverin these and otherrelated matters contained in the Customs, Exc13e
and Service Appellate Tribunal (Procedure) Rules, 1982.
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5.
For the elaborate, detailed am{ latest parlovnsxons relaun%to filing of appeal to the higher appellate authority, the
website www.cbec.gov.In

In case of rebate of uty of excise
material used in the manufacture o th goods
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- Appeal No: GAPL/ COM/CEXP/240 & 241/2022

3ie ST /ORDER-IN-APPEAL

M/s Serdhara Industrial CorporetiOn', 80 ft Road, Aji Vasahat, Near
Accurate Weigh Bridge, Rajkot-360 003 (hereinafter referred to as appe‘llant) has
filed two appeals No. GAPL/COM/ CEXP/ 240: & 241/2022 against Order-in-
Original No. 45 & 46/D/AC/ 2021-22 dated 29.03.2022 (hereinafter referred to
as ‘impugned order’) passed by the Assistant Commissioner, Central GST,

D1v1810n I, Rajkot (heremafter referred to as ‘adjudicating authority’).

2. Briefly stated, the facts of the case are that the appellant was engaged in-
' manufécture of Ignition Combustion Engines (I.C. Engine) and Centrifugal Pump
Sets (Couple Set) fallfng under CETH No.84089090 and 84137010 respectivély,
of the Central Excise Tariff Act, 1985. The appellant had assembled Centrifugal
Pump Sets and cleared the same on payment of concessienal rate of Central
Excise duty @6% e.vajling benefit of Sr.No0.235 of Notification No.12/ 2012-CE
_dated 17.03.2012. It appeared that on clearances ‘of power driven/ Centrifugal
pump séts comprising of 1.C. engine, Pumps and Trolleys, the appellant Wéls
required to pey duty @12.36%/ 12.5% on the 1.C. Engines and Trolleys.
,Therefore' two show cause notiees dated 28.11.2016 and 25.10.2018 covering -
i the penod October 20 14 to September 2016 and October 2016 to June 2017
demandmg Central Excise duty of Rs.37,81,750/- and Rs.9,80,212/-
) respectively. Vide impugned order the adjudlcatmg authority had confirmed the
demand and imposed penalty. | ' -

3. Being aggrieved, the appellant filed appeals wherein they, inter alia,
submitted that;

(i) The findings of the adjudicating authority, contrary to the facts of the case
and evidences produced, are baseless and are not supﬁorted"by any independent

evidences and hence are liable to be set aside.

(ii)  The appellant submitted that the adjudicating authority has erred in
confirming the demand ignoring the fact of manufacturing process and the
-relevant photographs produced. They contended that the photograph and -
brochures prove beyond doubt that the product can be assembled at factory and

no customer can assemble the pump of its own.

(iii)  The appellant submitted that the, adjudicating authority- erred in
“confirming the demand relying on the decision of Allahabad High Court in the

case of Honda Siel Power Products, Ltd in as much as the facts of the case and

the facts of present case are totally different.

Page 3 of 6




Appeal No: (“:APL/ COM/CEXP/240 & 241/2022

used in assembly of pump set, is an integral part of such pump set.

(vj  The appellant submltted that department was in-the knowledge of the fact

of clearance of pump set and the same was audited by the department regularly. '

Therefore the demand beyond period of two years is barred by limitation.

(vij The appellant contended that the imposition of penalty and demand of

interest are also not sustainable.:

4. Advocate Paresh Sheth appeared for personal hearing on 24.01.2023

and handed over a common note for written submission in respect-of 13

~appeals of 7 appellants involving a common issue relating to. exemption of

Central Excise duty on PD Couple Pump sets manufactured by the

‘ appellants wherein the pumps produced from the market are fitted with the

diesel engines manufactured by the appellants and sold as P.D. Couple
pump set. He drew attention to the set of colour’ photographs enclosed the
appeals and in the written submissions handed over at the time of personal

hearing. He requested to set aside the impugned orders and to allow the -

appeals.

41 The advocate for the appellant submitted written ‘submission vide
letter dated 24.01.2023 wherein he reiterated the submissions made in the
grounds of appeal as well as those made at the time of personal hearing. He
submitted that in all the cases department has not produced any evidence
to prove that the appellants were removing pump set in the manner as

described in the decision of Hon’ble Allahabd High Court. On the contrary

. by producing photographs they have established the fact that the pump set

is manufactured in the factory and is cleared in assembled condition and

known in the market as pump set only. They rehed upon the followmg

-

circular/decisions.
1. Circular No.224/58/96-CX dated 26.06.1996 .
2. Patel Field Marshal Industry-2003 (158) ELT.483 (Tri- ‘Mum)
3. Forge & Blower Industries Ltd-2012 (284) ELT.609 (Tri-Ahmd)
4. Usha International Ltd- 2018 (364) ELT.1103 (Tri-Chan)
5. Leo Circuit Boards Pvt Ltd-2015 (330) ELT.227 (Tri-Mum)
6. Xerox Modicorp Ltd-2001 (130) ELT.219 (Tri-Del) .
7 Bhandari Caterer-2019 (29) GSTL.489 (Tr-Del)
8. Super Cassettes Industries Ltd- 2017 (347) ELT.145 (Tri-All)

5. I have carefully gone through the facts of the case, the impugned.order,

" the appeal memorandum and written as well as oral submissions made by the

: Appellants. The contentlous issue before me is whether the appellant is liable to

pay'Central Excise duty @12.36%/ 12.5% on the I.C. Engines used in the pump

~Sets cleared by them.

In this regard, I find that, the. demand has been made and, confirmed on
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! ' . Appeal No: GAPL/COM/CEXP/240 & 24112022

the premises that assembly does not amount to mauufacture end the final
producfc cleared viz. pump set comprises of I.C. Engihe, pump and trolley and
the pumps were separate manufactured items. The show cause notice has also
" referred to the decision of Honda Siel Power Products Ltd-2016 (332) ELT.222
(All). Though the appellaht cited Board’s Circular No.224/58 /96-CX dated
- 26.06.1996, the adjudicating authority proceeded to decide the issue against the .
appellant relying upon the decision of Honda Siel Pewer Products Ltd-2016 (332)
ELT.222 (All). The clarlﬁcatlon glven by the Board with regard to classification of
pump sets vide Clrcular No. 224/58/96-CX dated 26.06.1996 is as under

“2. The matter has been examined in depth. Board in its F.No. 151/1 3/92-CX.4 (Pt.) (Circular
No. 11/11/94, dated 2-2-1994224/58/96-CX dated 26.06.1996) has held that electric motors or
rotors or stators are components parts of P.D. Pumps. Following the same analogy, the przme
mover, i.e. 1.C. Engine may be treated as an integral part of P.D. Pump. The Board takes note of
Note 3 of Section XVI of Central Excise Tariff which states that composite machines consisting of
two or more machines fitted together to form a whole and other machines adapted for the purpose
of performmg two or more complementary or alternative functions are to be classified as if
+ consisting only of that component or as being that machine which perfoyms the principal function.
As the principal function of a pump set is that of the pump, the pump set is rightly classifi abIe under
Chapter sub heading 84.13.

3. Hence, the Board is of the view that Power Driven Pump Sets are classifiable under Chapter
Heuding 84.13 and if such Power Driven Pump Sets are primarily meant for handling water, the
benef t of Notification No. 56/95, dated 16-3-1995 will be admissible to the whole pump set”

- 6. 1 -1 find that the CBEC has clarified that prln(:lpal function of the pump set .
is that of pump, the pump set is rightly classifiable under chapter headmg 84.13.
It is also well settled law that the department is prevented from arguing agalnst N
'the clariﬁc:ations iésued by the Board. Since the position has been clarified by
‘the Board, the power driven pump sets manufactured by the appellant are
clasmﬁable under chapter headlng 84.13 and will be eligible for the benefit of
concessional rate of duty as provided under Sr.No.235 of Notification
No.12 /2612—0 dated 17.03.2012. The inference drawn by the adjudicating
authority that .the assembling is not amounting to ‘mahufacture is of no
significance in view of the clarification by the Board that pump sets are
classifiable under chapter heading 84.13. The I.C. Engine is falling under CETH
' No0.84089090 and when it is couples with pump, in view of the clarification of -

the Board, it becomes part of pump set and its classification changes to 84.13.

6.2 1 -alse find that the adjudicating. authority has incongruously made |
reference to the case of Honda Siel Power Products Ltd (supra) as the said
decision. was rendered in a case where the assessee purchased pumps from
~outside and placed the same inside a single carton in unassembled.condition.
Further, the packing contained two buyers’ }nanual, one pertained to their own
I.C Engine and other pertained to pumps purchased. In the present case, it is
an admitted fact that the appellarit had aséembled pump set and cleared the

y % in assembled condition. As per the manufacturing process submitted by
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Appeal No: GAPL/COM/CEXP/240 & 241/2022

-

same is coupled with Diesel Engine manufactured by them. They coupled diesel .

engine with centrifugal pump mounted on.base frame/ trolley as per the

requirement of the buyefs. They also manufacture base frame/ trolley and also
purchase from manufactures as and when required. When diesel engine is

coupled with centrifugal pump mounted on base frame/ trolley, they check the

same and then painted and packed in wooden case ready for dispatch. The .

photographs and documents such as invoices submitted by the appellant also *

confirmed the fact that the appellant had cleared the same as pump set in
assembled form andl not-separately. The show cause notice as well as the
impugned order has not adduced any evidence to the effect that the appellant
had sold diesel engine, pump and trolley separately. The documentary
" evidences ‘produced by the appellant also proved that the goods viz. pump sets
were cleared in assembled condition. As such, the demand of Central Excise duty

separately on 1.C. Engine/Diesel Engine and trolley, when they have cleared a

complete pump set, is not sustainable and consequently the penalty also is not .

sustainable.

7. In view of above, I set aside the impugned order and allow the appeal.
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8. The appeals filed by the Appellant are disposed off as above.
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Superinténdent (&g yamy g/ SHIV PRATAP SINGH)

Central GST (Appeals) 3{Tgad (3fdiel)/Commissioner (Appeals)
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